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GALVESTON COUNTY, TEXAS






§






§
THE CITY OF TEXAS CITY

§
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§
_____ JUDICIAL DISTRICT

ORIGINAL PETITION AND
REQUEST FOR DISCLOSURES
TO THE HONORABLE JUDGE OF THE COURT:


Comes now the Texas City Fire Fighters Association, Plaintiff, complaining of Defendant Texas City, and for cause of action would show the following:
I.
DISCOVERY LEVEL

1.
Plaintiff intends to conduct discovery in this case under Rule 190.4 (Level 3) of the Texas Rules of Civil Procedure.
II.
NATURE OF THE ACTION


2.
Plaintiff brings this action against Defendant Texas City for its refusal to arbitrate three grievances filed pursuant to the parties’ collective bargaining agreement.  As a result of Defendant’s conduct, as described below, Plaintiff seeks declaratory, equitable and injunctive relief, court costs, and reasonable attorney fees.
III.
PARTIES

3.
Plaintiff Texas City Fire Fighters Association, also known as Local 1259 of the International Association of Fire Fighters, AFL-CIO-CLC (the Association), is a labor organization that does not claim and specifically disavows the right to strike.  It represents and seeks to represent fire fighters employed in the Texas City Fire Department.

4.
Defendant City of Texas City (the City) is a municipal corporation operating under its home-rule charter within its geographical boundaries in Galveston County, Texas.  Defendant City may be served with process by serving its City Secretary, Pamela Lawrence, at her office address at 1801 9th Avenue North, Texas City, Texas 77592.
IV.
JURISDICTION, VENUE & STANDING

5.
All administrative prerequisites to confer jurisdiction under the Texas Declaratory Judgment Act, chapter 37 of the Texas Civil Practices and Remedies Code, have occurred.


6.
Venue is proper in Galveston County, Texas, pursuant to Texas Civil Practices and Remedies Code § 15.002 because the cause of action arose in Galveston County.

7.
Plaintiff Association alleges injury in its own right, and further claims associational standing to represent the interests of its members.
V.
FACTUAL BACKGROUND

8.
At all times relevant herein, Defendant City has had a population in excess of 10,000 and has been governed by the Fire Fighter and Police Officer Civil Service Act, Local Government Code Chapter 143 (the CSA), its voters having previously adopted the CSA in an election held for that purpose.  Defendant City likewise has been governed by the Fire and Police Employee Relations Act (FPERA), Texas Local Government Code Chapter 174, its voters having previously adopted the FPERA in a separate election held for that purpose.

9.
In accordance with Texas Local Government Code §174.101, the City has recognized the Association as the exclusive bargaining agent of the City’s fire fighters for purposes of collective bargaining under the FPERA.  The City and Association have been and remain parties to a series of collective bargaining agreements that govern the compensation, hours and other conditions of employment for Texas City fire fighters.

10.
The collective bargaining agreement in effect from October 2005 to September 2009 (the Agreement) contained an Article V, entitled “Civil Service Rules and Regulations,” that stated, in pertinent part: “Civil Service Rules and Regulations in effect on October 1, 1991, (and those adopted thereafter) shall be a formal part of the Agreement.”

11.
The Agreement also contained an Article XXI, entitled “Appeals and Grievance Procedure.”  Section 1 therein defines the scope of the grievance procedure as follows:
Any dispute, controversy or grievance which may arise in which it is alleged that the City breached a specific provision of the Agreement excepting only those which a fire fighter has elected to proceed before the Civil Service commission or to appeal the matter instead under the provisions of the local government code shall be covered within the scope of this grievance procedure.

The article allows both fire fighter and Association-initiated grievances, and provides a grievance procedure.  If the grievance is processed through the grievance procedure but is not resolved to the Association’s satisfaction, the Association may invoke arbitration of the grievance within 30 days after receiving the Step 4 grievance decision by the Mayor.  The arbitration procedure described in Article XXI, §5 of the Agreement provides for “final and binding” resolution of grievances by an arbitrator chosen by the parties from a list provided by the American Arbitration Association or the Federal Mediation & Conciliation Service.

12.
In September 2008, fire fighter Chad Smith filed a grievance alleging violation of the Agreement.  The grievance concerned Smith’s fitness for duty following usage of sick leave for a non-work related shoulder injury.  Upon his return to work, Smith provided a statement from his doctor indicating that he was able to return to full duties.  Nonetheless, the Fire Chief ordered him to submit to a medical examination to determine his fitness for duty.  The Association filed a grievance contending that the Fire Chief’s actions violated civil service rules governing the determination of physical and mental fitness, which are formally incorporated into the Agreement via Article V.  At the final step of the grievance procedure, the mayor denied the grievance as untimely and on the merits.  The Association invoked arbitration, but the City refused and continues to refuse to proceed to arbitrate the grievance as required by the Agreement.


13.
In January 2009, the Association initiated a second grievance contesting David Zacherl’s appointment as the Assistant Fire Chief.  The Association contended that the appointment violated civil service rules implementing Local Government Code §143.014, which governs appointments of assistant department heads.  At the final step of the grievance procedure, the mayor denied the grievance on the basis of timeliness.  The Association invoked arbitration, but the City refused and continues to refuse to proceed to arbitrate the grievance as required by the Agreement.

14.
The Fire Chief denied Association representation to three Captains subjected to investigatory interviews in connection with a disciplinary investigation in January 2009.  The Association filed a grievance contending that the denial of representation violated Article XXIX, §3, which entitles employees “to have a Union representative present pertaining to oral or written reprimand, suspension or any other disciplinary matter.”  The Fire Chief denied the grievance at Step 3, and at the next level, the mayor simply ignored the Association’s requests.  The Association invoked arbitration, which has also been ignored.
VI.
CAUSE OF ACTION


15.
The Defendant City’s refusal to arbitrate each of the three grievances cited above is in violation of Texas law, including but not limited to the FPERA, which provides for arbitration.  See Tex. Local Govt. Code § 174.001 et seq., esp. Tex. Local Govt. Code § 174.109; see also City of Galveston v. Galveston Municipal Police Ass’n, 57 S.W.3d 532 (Tex. App.—Houston [14th Dist.] 2001, pet. denied) (City’s obligation to arbitrate contract grievances).  The City’s basis for denying each of the grievances, including timeliness, does not negate its obligation to arbitrate the disputes.  Questions of procedural arbitrability, such as whether a grievance was timely filed, are for the arbitrator and not the court to decide.  John Wylie & Sons v. Livingston, 376 U.S. 543 (1964); Oil, Chemical & Atomic Workers Local 4-447 v. Chevron Chemical Co., 815 F.2d 338 (5th Cir. 1987).  

16.
For these violations, Defendant is liable.  Plaintiff seeks injunctive relief and a declaratory judgment, pursuant to Chapter 37 of the Texas Civil Practices and Remedies Code.  It seeks a declaration of its rights, status, and/or legal relations or obligations, pursuant to written agreements and/or the laws of Texas with regard to, inter alia, the legal duty to arbitrate disputes.
VII.
INJURIES

17.
As a direct and proximate result of the foregoing actions of Defendant, Plaintiff has suffered and continues to suffer irreparable injury from the Defendant’s policies, practice, customs and usages.  Plaintiff has no plain, adequate and complete remedy at law to redress the wrongs alleged, and this action for declaratory and injunctive relief is the only means of securing adequate relief.

18.
As a result of Defendant’s illegal actions, Plaintiff also has been required to retain an attorney and to incur litigation expenses.

VIII.  RELIEF SOUGHT

19.
By reason of the above, Plaintiff has suffered losses in an amount in excess of the minimum jurisdictional limits of the court, for which Plaintiff sues.


20.
Plaintiff seeks an order enjoining Defendant, the City of Texas City, from failing and refusing to submit to arbitration in each of the three disputes at issue.


21.
Plaintiff seeks recovery of its reasonable attorney fees and costs.

22.
Plaintiff seeks post-judgment interest on the attorney fee award at the maximum amount allowed by law.


23.
Plaintiff seeks additional declaratory, equitable and legal relief not otherwise specified herein to which he may prove himself entitled.


WHEREFORE, PREMISES CONSIDERED, Plaintiff requests that Defendant be cited to appear and answer herein and that on final hearing Plaintiff have judgment against Defendant for declaratory and injunctive relief as stated more fully herein, attorney fees, together with post-judgment interest at the maximum rate authorized by law, costs of court, and such further relief, at law or in equity, to which Plaintiff is justly entitled.







Respectfully submitted,






DEATS DURST OWEN & LEVY, p.l.l.c. 






1204 San Antonio, Suite 203







Austin, Texas 78701







(512) 474-6200







(512) 474-7896 (Fax)
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B. Craig Deats







State Bar No. 05703700







Greg R. Johnson







State Bar No. 24046164

REQUST FOR DISCLOSURES

Under Texas Rule of Civil Procedure 194, Plaintiff requests that Defendant disclose, within 50 days of the service of this request, the information or material described in Texas Rule of Civil Procedure 194.2.







Greg Johnson



